e

P

o N Rf

L PRI 5K, JF SR

,._
|
[

I, A s, s ety e A ——— L

04709

/’.:‘\. ., ”‘.- . ,J-"
PR -”f."\ THS COMPTRULLER GENEF!AI..‘
DECISICON ./ /7 /). 0F "THE UNITED STATEE
Q'J. ol wasHiINGTOM, D.c. 20uem
S T
\:‘_,__,;‘“._u_,‘
FHU_E: DB-180144 DATE: December 28, 1977

FMMATTER OF: Naval FFacilities Enginecring Command

DIGEST:

1. Even if Government negiigently fails to insure that Miller
Act bonds are filed with construction cortract, unpaid
supplier's :'emedy lies against prime cortractor and not
the Guvzrnment.

2. Where Government completes contract work after default
of prime contractor, unpaid supplier cf defaulted conirac-
tor is not entitled 10 contract balance remaining in hands
of Government for wovk which Gouvernmem rather than
defaulicd contractor completed. However, unpaid sap-
plier may have equitahle claim fo contracli money earned
by defaulted contractor but which has been retained by
Governnient.

The Depariment of the Navy has requcsfed our opinion as
to whether payrnent may be made 1o an unpa.s suvpplier of a
defaulted Governmecenti contractor for material suppliced to the
contractor where, because the performance and payment bonds
furnished by ihe contractor to the Navy werc invalid, there is
no surely {rom which the supplier may recover.

Tne record shows that on September 9, 1975, Walker Cement
and Ferguson Exravating (Walker & Ferguson), a joint venture,
was awarded contracl N62472--75-(0-6395 for repair work at the
Naval Weapons Support Center, Crane, Iandiana. Pursuant 1o
the Miller Act, 40 U.S8, C. § 270(a) (1970), bonds were submiticd
by Walker & Ferguson naming the Highlands Insurance Company
(llighlands) as surety for Walker & Ferguson. By letter of
May 26, 1976, Highlands advised tha Navy thal the Gonds had
been signed by an attorney-in-fact who had not been avthorvized
1o bind the surety. The Navy reporis thal subsequent investi-
ga.uion has validated that the bonds were not authorized.

On November 9, 1976, Walker & Ferguson notificd the Navy
that it was financially unable to complete the contract, and on
December 30, 1976, the contraci was terminated for defaull.

b Y.

-



13-319C144

The contsact was then completed by Govertiment forces statisned at
Cranc, Indiana., Af the iime of de'aultl, $1338, 624 of $160, 010, the
{otai coniract price as amended, L. d been paid to the contractor,
Of the remainder, $7,033 constitules contract retainage and the
rest is for work unprrformed and unbilled.

Wilson Building Supply, Inec. (Wilson) has made a claim against
the Navy for S17, 675, 33, which it asseris remains unpaid for con-
crete provided by Wilson and used by Walker & Ferguson in perform-
ance oi the contract. Wilson alleges that the Navy was negligent in
failing 'o detect the unauthnrized Miller Act Bonds 2nd therefore
should be required {o pay for the conerete provided by Wilson,

Navy, on the other hand, siates that therce was no negligence
on its part and that, in any eveni, the claim should be denied on
the sirength of Kennedy Flectric, Inc. v. United States Postal
Service, 367 ¥, Supp. 828, B33 (15727, affirmed 508 I, 2d 954 (10
Cir, 1075).

We agree with the Navy. Even a negligent failure by the
Governmeni to assurc that Miller Act bonds are filed does not
support a laborer's or materialman's claim for payment from the
Government, In Kennedy Eleetric, supra, the Post Office Depart~
ment permitted an unbonded consiruction contract to proceed until
the bankrupicy of th» prime contractor., The plaintiff, an unpaid
subcontractor, claimed payment from the Government based on
its neglipence. The court agreed that the Post Office had been
negligent by failing 1o insure filing of the Miller Act bonds but
held that the c¢lzim could not ba allowed for that reason because
of the abscence of privity of contract between the plaintiff and the
Government, The unpaid laborer's or materialman's reniedy
lies against the prime contractor and noi the Government,

J1. Herfurth, Jr., nc. v, United Stales, 89 Ct. ClL. 122 (1939).

Wilson noies, however, that in this case some $106, 400 of the
$26, 000 unpaid contract price is 1o be used for completion of 1he
contract work by station forces ant Cranc, In Wilson's view, this
amount, from "an cquilable stndpoint, ' should be puid 1o the
unpaid svpplier which relied on the coniract bonds rather than
transferred "from onec of [Navy's] pockets to another while utiliz-
ing the matcerials furnished by {Wilson] without payment for same, "
Otherwise, Wilson believes, the Navy will be unjusily enricherl at
the expense of the supplicr.

We do not agree with Wilson's reasoning, As Navy reporis,
the defaulted contractor has been paid $133, 624 for the portion of
the work which it completed. Of the remaining contract balance
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of $28, 386 (coniract pricc of $160, 010 less $133, 624 paid to cun-
iractor), only $7,033 is traccable to contract retainage, i.e.,
money earncd by the contractor but retained by the Government
to assure contract performance, Thus the deiaulted contracior
earned a total of §140, 657 while the remaining coniracti wori: was
completled by the Governmecent (apparcntly at a cost of §18, 100).
We see no reason in law c. equily why the Government should he
obligated to pay the contrur tor's supplier for the portion or the
work which was completed by the Government at its own expense,
We do not think that the Government is unjustly enriched if ic
retaing the contract amount which was not carned by the defavlted
contiractor,

We recognize, however, ‘hat Wilson may have an equilable
claim 1o the contract retainage of $7,033, ESee Pcariman v.
Reliance Insurance, 371 U, S, 122 (1962}); Kennedy Elcetric,
supra, In Kennedy the court held that the unpaid subcontracior
Eas an equifable Iien on the retainage held by the Postal Service,
In this regard, ithe Navy indicates that there may be other unpaid
suppliers and subcouiractors under this contract in addition o
Wilson, Therefore, we rccommend ihat the Navy take steps to
assure that the rights of all parties are adequately det2rmined
prior 1o any payment frorn the contract retainage,
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Aeting Comptrolldr General
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